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EDITORIAL NOTES 


We Give much space in this Journal to the elaborate and carefully reason- 
ed opinion of Judge Rellstab on the Prolibition Amendment to the U.S. 
Constitution and the Volstead Act. It is a remarkably clear and well-di- 
gested statement of what this able Judge believes to be correct law. Also 
to the opinion of Vice-Chancellor Foster in the injunction case in Jersey 
City, which has created comment throughout the Union. Both opinions 
will be widely read. The space, so occupied requires us to omit various 
editorial comments, Opinions and abstracts prepared for this issue, but as 
neither opinion is likely to be published soon elsewhere and in full, we 
believe our readers will feel it profitable to study carefully what these 
Judges have laid down as interpretive of the law on two highly important 
current subjects. Of course the attempt made by one of the Labor lead- 
ers to have the Vice-Chancellor “impeached” for his opinion “died a-born- 
im’. It was one of those foolish moves which only created a smile 
cunong the members of the Bar in this State. 

The list of Bar admissions at the February Term was an even 100. 
At that rate how long would it take for the lawyers in New Jersey to equal 
the Bar of the largest State in the Union?’ This conundrum we cannot, 
at present, answer, but we do feel sure that litigation and other business 
in New Jersey do not require 300 new lawyers every year.  llowever, 
there will be a survival of the fittest; the rest will have a hard time to 
butter their bread and buy automobiles. Newark leads, as usual, in the 
number of new lawyers there, which only shows that it has more busi- 
ness than any other two or three Jersey cities together. One thing 1s 
“obvious” (as the Judges say), that foreigners, or at least foreign names, 
are getting fast in the ascendant among the new attorneys in the State. 


There ought not to have been such a mix-up in the “Daylight Sav 
ing’ matter as there was on the 28th of March. The national law 
should be one thing or the other and State laws should follow. Otherwise 
all the States should combine to pass a “Daylight Saving” law. We think 
the law admirable for the majority of business men and certain laborers, 
and we also think it possible for farmers so to adjust their farm work as 
to do away with what they consider an evil. Tlow it can be regulated in 
the future to suit all classes is a problem which ought to be solved if pos- 
sible, but there should not be two different times in contiguous States. 
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authority of the “Lever Act”: that unless enjoimed, the defendant, acting 
under the “National Prohibition Act,” (which the plaintiff declares to be 
unconstitutional) wall enforce its provisions avainist the plaintill, its 
agents and customers, and prevent it from carrymg on tts busimess as a 
manufacturer and vendor of non-imtoxicating malt beverages, to its irre- 
parable myury and damage 

The plamtiff prays that the defendants be cujoined from enforcing 
or attempting to cniorce against it, or its agents or customers, any of the 
penalties, seizures and forfeitures authorizd by the provisions of ‘Title 
I] oof the “National Prohibition Act.” for or on account of its “mantutiic- 
ture or sale of non-imtoxicating malt beverages.” 

The cause is before the Court on the plaintiff's motion tor a prelim- 
inary imjgunetion, and the motion of the defendants to dismiss the bill, 
The sc Ope of the allegation of fact and prayer of the bill limits the judicial 
inquiry on both motions. The questions argued on the hearimg of these 
motions involve the validity of the Fighteenth Amendment to the Const 
tution of the United States, and of ‘Tithe TL of the “National Prohibition 
Net.” 

Broadly stated, the validity of the Amendment is challenged on the 
erounds that itis not germane to any of the powers conferred upon the 
United States or those prohibited to the States, and cannot be added to 
the Uniied States Constitution by Amendment under Article V thereof ; 
and that at was neither proposed to the States, nor ratified by them in 
the only way authorized by that Article. Vhe invalidity of Tithe [Il of 
the “National Prohibition Net? is said to exist because it is based on no 
other authorny than the laghteenth Amendment, which is itself null and 
void; that the State of New Jersey has not concurred therein; that its 
definition of mtoxieating hquor is arbitrary, and that its forfeiture provis- 
tons are conliscatory, 

Concerning the defendants’ grounds for their motion to dismiss the 
bill, tas sufficient to say that they assert that the grounds of attack upon 
the validity of the amendment present non-justifiable questions; that the 
National Prohibition Act is valid; and that no equitable ground for the 
relief prayed for as alleged. 

The matter will be considered by taking up the plaintitf’s grounds 
under two heads : 


Pure Ateecep INVALIDITY oF THE AMENDMENT. 


Phe \mendment reads : 
“ARTICLE 18 
“Section 1 \iter one vear from the ratification of this article the 
manutacture, sale, or transportation of intoxieating liquors within, the 
HWNportatron thereo! Milo, OF the exportation thereof from the United 
states and all territory subject to the jurisdiction thereof for beverage 
purposes, is hereby prohibited 


“Section 2 the Congress and the several States shall have concur 
rent power to enforee this article by appropriate leet lation 
“Section 3 Thais artiele hall be moperative unte sat shall have been 


ratified an amendment to the Constituiion by the Leeishiuures of the 


al 
everal States, as provided in the Constitution, within seven vears trom 


the date of the submission hereof to the States by the Congress.” 
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The liquor traffic, differing from other kinds of business, has always 
needed regulating. State after State, beginning several decades ago, 
has amended its constitution to prohibit absolutely this business, so that 
at the time Congress proposed this Amendment to the States for their rat- 
ification, more than two-thirds of them had decreed it to be an outlaw. 
Previous to such submission, in response to persistent demands from the 
people of those States, Congress, in the exercise of its power to regulate 
interstate commerce, and for the purpose of aiding such States to enforce 
more effectively their prohibition laws, successfully passed laws known 
as the Wilson Act, August 8, 18go, ¢. 728, 26 Stat. 313; the Webb-Ken 
yon Act, March 1, 1913, ¢. go, 37 Stat. 6yg9, and the Keed Amendment, 
March 3. 1917, ¢. 162, 39 Stat. 1058, 1069, sec. 5. These Acts, as well as 
numerous statutes of these States passed to enforce their prohibition 
laws, were held constitutional and valid by the United States Suprem: 
Court. In re Rahrer, tg40 U.S. 545; Clark Distilling Co. v. Western 
Maryland Ry. Co., 242 U.S. 311; United States v. Hill, 248 U. S. 420 

Section to of the lighteenth Amendment (which alone concerns 1 
at present), it will be noted, is not a delegation of power to be exercised, 
but a mandate operative by its own terms. If valid, it prohibits the man 
ufacture of, and all dealings in, intoxicating liquors for beverage purposes 
throughout the United States and all the territory subject to its juris 
diction. for brevity, the transactions thereby prohibited wall be hereim 
after referred to as the “liquor traffie’ or “trafficking in liquors.” The 
prohibition covers both intrastate and interstate business m= such bever- 


“1 cree 
aln 


Pilaintitf alleges it is invalid: 
first, because of tts subject-matter. 
At the outset let us keep clearly in mind that the issue here relate 
solely to power—the power to amend the United States Constitution. In 
discussing the challenges of the plaintiff articulated under this head, thai 
fact must not be forgotten. The other attacks upon the Amendment, 
to be considered under separate heads, relate to the use made of the 
power, if it be found to exist. If the plaintiff is right in its contention of 
lack of power to insert the Eighteenth Amendment into the United States 
Constitution because of its subject-matter, it follows that there is no way 
to incorporate it and others of like character into the National organic 
law, except through revolution. This, the plaintiff concedes, is the inevi 
table conclusion of iis contention. Phis is so startling a proposition that 
the judicial mind may be pardoned for not readily acceding to it, and 
for imsisting that only the most convineimg reasons will justify its accept 
altice 

\rticle Voof the United States Constitution, which gives express 
power to amend that instrument, 1s as follow 

“The Congress, whenever two thirds of both Hlouses shall deem i 
necessary, Shall propose amendments to this Constitution, or, on- the 
appheation of the Legislatures of two-thirds of the several States, shall 
call a convention for proposing amendments, which, in either case, shall 
be valid to all intents and purposes, as part of this Constitution, when rai- 
ified by the Legislatures of three-fourths of the several States, or by 
conventions in three fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress; provided that no amend 
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ment which may be made prior to the year one thousand eight hundred 
and eight shall in any manner affect the first and fourth clauses in the 
ninth section of the first article; and that no State, without its consent, 
shall be deprived of its equal suffrage in the Senate.” 

This power, by the terms of this Article, is not unlimited, but of the 
express limitations the only one now operative relates to a subject not 
touched upon by the Eighteenth Amendment. [lowever, it is said the 
word “amendment” used in this Article carries its own limitations; that 
it is confined to corrections of the text, or at the most to changes in the 
scope of the subjects dealt with in the Constitution, 

“Words in the Constitution of the United States do not ordinarily 
receive a narrow and contracted meaning, but are presumed to have been 
used in a broad sense with a view of covering all contingencies.” In re 
Strauss, 197 U.S. 324. 

The definitions of the word “amendment” include additions to, as 
well as corrections of, matters already treated; and there 1s nothing in 
its mmediate context (Article V) which suggests that i was used in a 
restricted sense. 

But it is argued that the Eighteenth Amendment is not germane to 
the powers granted to the United States by the Constitution, nor to those 
prohibited by it to the States; that it tends to the destruction of the sev- 
eral States in respect to governmental powers expressly reserved to 
them; and that it is an attempt to effect a fundamental change through 
the exercise of legislative power which deals solely with the conduct of 
private individuals. 

\I] this, it is said by plaintiff, is so inconsistent with the fundamen- 
tal principles and spirit of the Constitution as to be prohibited by neces- 
sary impheation. Lf this be so, then, as plamtiff contends, we have here 
a plain usurpation of power by both Congress and the ratifying States. 
But where is the usurpation? That the lighteenth Amendment differs 
substantially from all the other amendments, save the Thirteenth, may 
he conceded; also that of its own force it ordains a law binding upon the 
several States as well as the United States. But how does this violate 
fundamental principles? As an answer we are referred to Article 1, 
section tof the Constitution. This reads : 

“AIL legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of Rep- 
resentatives.”’ 

Based upon this vesting in Congress of all the legislative power 
granted in the Constitution, the claim is that the grant is exclusive and 
that the people whose predecessors ordained the Constitution may not 
legislate save through the instrumentality of Congress. But in the last 
analysis the people are the sovereigns, and both the States and the United 
States are only serving instrumentalities. Whatever limitations are on 
such sovereignty are self-imposed. 

Turning to Article 1, referred to, it is noted that the grant of legisla- 
tive power is limited to the enumeration of powers appearing in the 
subsequent provisions. The division into three separate, distinet and 
independent departments is the outstanding, dominant feature of the gov- 
ernmental structure created by the Constitution. In the distribution of 
legislative, executive and judicial powers, all the legislative powers grant- 
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ed in the Constitution were by .\rticle | vested solely in the legislative 


department, called the Congress. Among these three departments of voy 


ernment, the power to legislate is exclusive in the Congress, but there 
is no warrant here for the assumption that, as between Congress and the 
people, in whom the ultimate right of sovereignty resides, only Congress 


could leeislate. 

Phe limitations upon the people’s power to change their Constitution 
are no more than they have chosen to make them. So far as Article | 
of the Constitution is concerned, there is no limitation upon the SOVereren 
right of the people to legislate a rule, act or principle into their organi 


ject-matter, not incidentally but directly and deliberately, destroys thi 
poltee power of the se veral states, in violation of the Tenth \rticle QO! 


But itis said that the Eighteenth Amendment, in respect to its sub 


\mendment. This article is as follows: 

“The powers not delegated to the United States hy the Constitution, 
nor pl Hubited by it to the States, are reserved to the States respectively, 
Or Lor tile people.” 
the police power im a very large sense is the State itself, and 
thieat nao ¢ Apress erant or delegation ot such power lias ever been made 


to the Unned States Government, 1s conceded. License Cases, 46 U.S 
(5 Hlow.) 504: Weller v. United States, 213 U.S. 138: Noble State Banl 
v. Haskell, 21g U. S. tog: Sligh v. Kirkwood, 237 U.S. 52 


Hlowever, every grant of power to the United States, whether by 
the Constitution as originally framed, or by subsequent amendment, ot 
necessity. dimunished the powcrs of the several States, and Congress 

; : 


upon the making of such grant, was immediately vested with all needed 
ad 


and appropriate power to enforce or carry out such grants. These pow 
ers, While they remained in the Siates, were part of their police power. 
Whatever they may be termed after they become vested in the Congress, 
they are, in essence and practical effect, the same as had theretofore 


resided in the several States. McCulloch v. Maryland, 17 U. S. (4 
Wheat.) 316; Lottery Cases, 1&8 U.S. 321, 355: Hipolite ge Co. v. 


United States, 220 U.S. 45; Hoke v. United States, 227 U.S. 308. 
The Tenth Article of Amendment, 1f not merely declaratory of what 
was necessarily imphed in the Constitution as originally adopted, estal 


lished that the undeleoated powers were reserved to the several States or 


to the people. Tlowever, this residuum was not a fixed quantity, but 
would change, becoming less or greater, as an amendment increased or 
diminished the powers of the United States Government. Therefore, the 
fact that the lighteenth Amendment is a further entrenchment upon the 


police power of the States. is not maitself a violation of the social compact 
or fundamental prin ipl evidenced by the Con fitution: nor as the fact 
that this amendment’s encroachment is more extensive than some or even 


lof its predecessors. That it does not surpass in that respect the Phir 
teenth Amendment must be conceded, hut, if if did, that fact alone would 
not violate the Tenth Article of Amendment. 


‘The extent of the eneronchment Upon the police powcrs of the 
States is a political matter to be determined by the people. That the 
the amending power granted by Article Vo may encroach upon 
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some of the State rights, is true, but that is inevitable and was necessarily 
contemplated when the power to amend was granted. 

That the recognition and sanction of power to prohibit the liquor 
traflic mean the existence of power to prohibit commerce im other com- 
moditics docs not follow. The trathic in itoxicating liquor stands on an 
entirely different footing from the commerce in ordinary commodities 
In Mugler v. Kansas, 123 U.S. 623, 662, which sustamed the Kansas 
Prohibition Law, Mr. Justice Harlan, for the Supreme Court, said : 

“We cannot shut out of view the fact, within the knowledge of all, 
that the public health, the public morals, and the pubhe safety, may 
be endangered by the general use of intoxicating drinks; nor the faet, 
established by statistics accessible to every one, that the idleness, disorder, 
pauperism, and crime existing in the country are, in some degree at least, 
traceable to thts evil.” 

The fear that sustaining the right of the people to extinguish the 
traffic in intoxicating liquors opens the door to a hike prohibition of other 
business, therefore, is not well founded. But if it were, it would be of 


litthe force in dealing with the que tion of power, The right to exercise 
power mevitably carries with it the possibility of abuse, but abuse in the 
exercise of power Is no argument against its existence. The line between 


a proper use and abuse of power cannot be settled in advance, but it may 
be said, and that is as far as the present inquiry warrants, that whenever 
any other business produces like evils it may be disposed of in the same 
Way. 

The plaintiff also charges that this Amendment is but legislation 
controlling the conduct of private individuals. not alterable by the wall 
of the majority, and is not within the power of amendment granted by 
Article V. Undoubtedly it is not subject to change by a majority. But 
everything in the United States Constitution is subject to the same limi- 
tation. Whatever becomes a part of that Constitution endures until 
changed in the method preseribed therem. ‘That method, by express 
language, prevents alteration by a mere majority. [If it were otherwise, 
there would be little need of a written constitution. The manifest purpose 
of the limitation upon the power to amend is to prevent hasty action im 
altering the organic or fundamental law of the nation, and to ensure 
ample time and careful and deliberate consideration before a change can 
be effected. The checks provided in requiring two-thirds of cach louse 
of (Coneress and the Leeislatures of three-fourths of the States to con- 
cur before any alteration can be made, have hitherto proved. sutfietent 
for such purpose, and the steps leading up to the mtroduetion of the 
lighteenth Amendment into the organic law but emphasizes that this 
continues to be so. 

The movement so to amend the Constitution had its beginning sev 
eral decades ago when the first State, by amending its Constitution, pro- 
hibited the trathe in Mtoxicating lypuor. Its progress is marked by a pro- 
cession of States amending their Constitutions tora like purpose. What- 
ever the motive that brought about this organte change, it cannot he said 
that it was hasty and unattended with deliberate action, 

There being no express inhibition in the Constitution of the United 
States agamst ordaining a final permanent law, what authority 1s there for 
implying one? As already noted, Article | is not a limitation upon the 
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law-making power of the people, acting through constitutional means, 
and I fail to perceive anything in any part of the organic law that would 
justify a judicial interpretation forbidding the people to do so when they 
are convinced that on a given subject the time has come to prevent per- 
ennial changes in respect thereto. 

Does the fact that this mandate denies the right of the individual to 
make, buy, transport and sell intoxicating liquors, require a different judg- 
ment? The power to prohibit the trafficking in intoxicating liquor is not 
anew one. It is now well settled that on account of the recognized nox- 
ious qualities of, and the extraordinary evils shown by experience com- 
monly following the use of intoxicating liquors, the Government has abso- 
lute power to prohibit the trafic therein. Mugler v. Kansas, 123 U.S. 
623; Crowley v. Christensen, 137 U.S. 86, gt; Crane v. Campbell, 245 
U.S. 304, 307. As noted, that always resided in the several States and 
the greater number thereof have interdicted it by constitutional mandate. 
What the Amendment does is to extend this prohibition throughout the 
whole Union. The power so to reculate individual conduct is no different 
now from what it was before the Amendment was adopted, considered 
merely as a power; it is simply more extended in its application. It is 
now no longer limited to the people of the States who secured it: by 
amending their Constitutions. It now embraces the people of the other 
States as well. 

\s a legal proposition the effect upon the individual’s mode of living 
in the non-ratifying States does not differ from that upon the non-as 
senting people of the several States, the vreater number of the people 
whereof wrote prohibition into their organic law. The prohibition in the 
latter States applied to the non-assenting people therein, and the prohi- 
bition now written into the United States Constitution applies in the same 
way to the people of the non-ratifying States. 

The right of the people by their representatives acting in accord- 
ance with Article V to write legislation into their organic law 1s not with- 
out precedent. A striking example is found in the Thirteenth Article of 
Amendment, prohibiting slavery throughout the United States. Abhor- 
rent as it is to us of this day, the doctrine that one human being might 
have ownership in another and traffic in him as if he were a chattel had 
a legal bas The right so to own, ete., was the creature of the laws of a 
number of States This right the Vhirteenth Amendment annulled. 
Therefore it is not accurate to say that all this Amendment did was to 
prevent the revival of the status of slavery. That presupposes slavery to 
have been previously abolished and that the whole purpose of the Amend- 
ment was to prevent its revival. So far as the States which sought to 

Union are concerned, that perhaps was its effect, but 


Is. 
f 


secede from the 
that is not so as to the other States. 

The [emancipation Proclamation of President Lincoln (12) Stat, 
1268), and the Reconstruction Acts of Congress, were war measures and 
applicable solely to the States then or then recently in a state of rebellion. 
None was intended to have, nor could have had, any effect upon the other 
States. The legal right of the States to establish and maintain slavery 
was the right of all the States, and without the adoption of the Thirteenth 
Amendment none of the States which had not joined in the Rebellion 
could have been legally prevented by any power other than their own 
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from establishing slavery and giving it the protection of their laws. An 
amendment to the United States Constitution was the only way to abolish 
such a right, and this was effected by the Thirteenth Amendment. This 
was done not by empowering Congress so to do, but by a positive mandate 
similar to the Eighteenth Amendment, and was as much legislation as 1s 
the latter. 

These two amendments also have a close analogy in the control exer- 
cised over the conduct of private individuals. By the Thirteenth Amend 
ment the right of an individual to buy, sell, possess, transport and use 
another human bemg was absolutely prohibited. By substituting “slav- 
ery” of the Thirteenth Amendment, for “intoxicating liquors for beverage 
purposes” of the kighteenth Amendment, we have in legal effect the same 
kind of mandatory prohibition. every argument advanced here to deny 
the power to incorporate the ighteenth Amendment into the Constitution 
could be applied equally against the power to ordain the Phiricenth 
Amendment. 

Indeed, in view of several provisions in the original Constitution 
giving distinet recognition of the nicht of one to hold another im involun 
tary servitude (Art. 1, sec. 9, cl. 1; Art. IV, sec. 2, cl. 3), much more 
forcible argument could have been made to raise an implied limitation 
against the power of abolishing slavery by constitutional amendment, than 
could be made to the l:ighteenth Amendment. 

To attempt to distinguish between the two prohibitions or amend 
ments on the ground that the Thirteenth was the decision of war is futile. 
That the Proclamation of [emancipation and the Reconstruction Acts re- 
ferred to were such, may be conceded, and that the causes which led to 
the war and its outcome furnished the motive for the adoption of the 
Thirteenth Amendment, is highly probable, but that does not refute the 
argument that the Thirteenth Amendment was necessary to prohibit slav- 
ery throughout the United States and every place subject to its jurisdic 
tion. 

The framers of the Constitution from their experience with the 
Articles of Confederation, which, among other detects, failed to pro- 
vide for their amendment, purposely inserted Article Voto avoid that 
particular and very serious defect. This Article, the proper interpretation 
of which controls the attack here considered, took on its present form 
only after a number of propositions were offered, considered and rejected 
or modified. It is the product of careful thought and deliberation, and 
was adopted with a full consciousness of the transcendent powers thereby 
granted. (See Madison Papers, pp. 531, 532. 551. 552: also Vol. t, 
lhott’s Debates, pp. 316, 317). 

The rejection of most of the proposed limitations on this power and 
the inclusion of but one permanent disability or restriction is strong evi- 
dence that, save as to the included exception, it was mtended that the leg 
islative departments of the governments of both the United States and 
the several States, acting in a special capacity for such purpose, should 
be practically unlimited in their power to propose and adopt amendments 
In this connection it should not be overlooked that the ultimate power 
to amend the United States Constitution is not given to the Federal Gov- 
ernment, but to the people of the several States. The power of Congress 
in that respect ends with its proposing the Amendment to the States. The 








108 THE NEW JERSEY LAW JOURNAL 


ultimate and controlling aet is by the people themselves, acting through 
their chosen representatives. 

To declare an Amendment so ordained void, on the ground that it 
runs counter to the implied limitations arising from the origimal document, 
is fraught with such dire possibilities that the power so to do by any other 
than the political departments of the government may well be doubted. 
But so tar as concerns the present inquiry, it is not necessary to hold or 
intimate that there may not be implied limitations upon this power of 
amendment. The Eighteenth Amendment but carries forward into the 
national Constitution what had already been inserted imto the organi 
law of the greater number of States, and if the reasons herem expressed 
are sound there is no limitation in the United States Constitution, express 
or imphed, that forbids its meorporation therem by action pursuant. to 


\rt. V thereof, 


Second, Because Congress failed to propose the Amendment in the 
mly way authorized by clrticle V. 

Phe initiative in proposing this amendment was taken by Congres 
Article Voof the Constitution, as to such proposal, as noted, provide 
“The Congress, whenever two-thirds of both houses shall deem necessary, 
shall propose amendments,” ete. The concurrent resolution of Congres 
proposing this Amendment to the States, fails to declare that they “deem 
it necessary.” ‘Phat a necessity should exist, and that Congress must 
deem it necessary before i proposes an Amendment is undoubted, bur 


how does the tatlure of Congress so to declare in its resolution proposing 
the Amendment establish that it did not deem it necessary? It is a 
veneral role that individuals, and collections of individuals such as legis 


lative bodies, express ther real mental conclusions nearer correctly and 


more forcibly by what they do than by what they say. Article V does not 
require that two-thirds of both Elouses shall state in words that they 
“deem 1 necessary.” If they express their conclusions in actions rather 
than in words, that is a comphance with the terms of the Article. Other 
Amendments, which are now a part of our organic Jaw, were proposed 
to the State by Congress without such formal declaration. The public 
Statutes at large, published by authority of Congress, show that all of the 
concurrent resolutions proposing Amendments omitted such declaration 

(See, as to the first ten Amendments, 1 Stat. a7-8; as to the eleventh, 
I Stat. 4o2; as to the twelfth, 2 Stat. 306; as to the thirteenth, 13 Stat. 
567; as to the fourteenth, 14 Stat. 358; as to the fifteenth, 15 Stat. 346; 
as to the sixteenth, ay Stat. 184, and as to the seventeenth, a7 Stat. 6 {0 ) 
The plaimtitf asserts that as to the first ten amendments the official publi- 
cation of statutes is inaccurate, and that the resolution proposing such 


amendments declared that they were deemed nece Sary. llowever, It 
concede that as to the sub equent amendment, no such declaration 1s 
contamed in the coneurrent resolutions. None of these amendments ha 


been challenged for that reason. Therefore, in proposing the Eighteenth 
Amendment, Congress followed a long-continued and unchallenged prac 
tice, and its omission to declare that it deemed such amendment neces- 
sary, Is, to say the least, not evidence of its failure to determine such 
necessity. Congress is not a subordinate tribunal, but a coordinate branch 


of the United States Government, and is not required to set forth in 
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its resolutions the jurisdictional facts upon which it bases its govern- 
mental action, or the reasons that influenced it thereto. 

Furthermore, it alone, of all such departments of the government, 
is entrusted with the power of proposing Amendments to the Constitution, 
In the performance of that function, it acts exclusively of all the other 
departments, and its resolution proposing the Eighteenth Amendment 
to the several States carried with it the presumption that it deemed the 
Amendment necessary. Its motives or purposes in passing the resolution 
are not subject to judicial investigation, MeCray v. United States, 195 
U.S. 27; Tamulton v. Ky. Distilleries, (Jan. 15, 'y20), and much less 
so is the form of the resolution in which it proposed this Amendment 
to the States. 


Third. Because the Amendment has not been ratified by the 
requisite number of States. 

Article V, on the subject of ratification of Amendments proposed by 
Congress, as noted, provides that an Amendment “shall be valid to all 
intents and purposes, as part of this Constitution, when ratified by the 
Legislatures of three-fourths of the several States.” On January 29, 
igiy, the Acting Secretary of State of the United States, pursuant to 
R.S., Section 205, certified and published that, from official documents 
on file in the Department of State, the Legislatures of three-fourths of 
the whole number of States had ratified the Amendment in question, 
and that it had become a part of the Constitution of the Wnited States. 
In this certificate appears the names of thirty-six States Whose legisla- 
tures had so ratified. 

Since such publication the legislatures of nine other States have rati- 
fied the amendment. Of the ratifying States 21 have embodied in their 
Constitutions what is known as the referendum provision, by which the 
people have reserved to themselves the right to pass upon the measures 
passed by their Legislatures and either approve or reject them, which 
States will hereinafter be called Referendum States. The ratification of 
this Amendment depends upon counting the ratifying action of the Legis- 
latures of 12 of the Referendum States. 

With reference to such action, the bill, in substance, alleges that the 
Legislatures of the Referendum States treated this ratification as final, 
without submission to the people thereof. [It names no Keferendum State, 
and the plaintiff relies solely upon the Court’s taking judicial notice of the 
provisions of the Constitutions and laws of the several States. Thus 
taking knowledge, the Court finds that, under the Constitutions of such 
States, the right of referendum is not absolute, but conditional, and that 
unless the conditions are met the acts of the Legislatures become final. 
Stated generally, the conditions are that only a certain number or per- 
centage of the qualified electors can invoke the referendum, and that the 
proceedings for such purpose must be instituted within certain specified 
or limited periods. 

Also, the bill is silent as to whether any referendum was invoked 
to review or pass upon any of the ratifications im question, and for aught 
that appears they may have become effective by lapse of time through 
non-action on the part of the voters. 

However, without passing upon the effect such omissions might 








110 THE NEW JERSEY LAW JOURNAL 


have on the plaintiff's motion for a preliminary injunction, the question 
whether, in spite of such referendum provisions, the ratification by the 
Legislatures of the Referendum States was effective, will be considered on 
the defendant’s motion to dismiss the bill, The question thus raised 
turns solely upon the interpretation of the word “Legislature” in Article 
V. ‘This Article has never been altered since it was incorporated im the 
Constitution as originally adopted. It, and not the Constitutions of the 
several States, controls the method by which the United States Constitu- 
tion may be amended. At the time of the adoption of the Constitution 
the term “Legislature” had a well defined meaning. The thirteen origina! 
States cach had a representative Assembly, generally known as a Legs 

lature Phat at was a Legislature of this kind, viz., a representative 
bevy empowered to act for the people im the matter of legislation, and 
distinet from the pate themselves, which was in the minds of those who 
construted the Convention which tramed the United States Constitution, 
is established by the uses made of such term throughout the whole docu 
ment (Of these | note that hy Art. |, U. S. Const., Sec. %, ch fF and 


2, the United States Senators are to be chosen by the Levislatur 

of their State; and vacancies occurring durime the recess of the State 
Legislatures are to be tilled by the lexecutive of such State until the nexi 
mecting of the Legislature. This has been changed by the adoption of th: 
Seventeenth ee and concededly there was no other way to bring 
about the election of United States Senators directly by the people. By 
Art. ['V, sec. 4, abies the United Staies is charged with the duty © 
euaranteemy a republican form of government to every State, the United 
Stites is required, on the appheation of the Legislature, or of the lexeeu 
ve of a State (when the Legislature cannot be convened ) to protect such 


State agamst domestic violence. [In these two provisions we have stril 

ing evidence that a body distinct and acting separately from the peopl 
was intended by the use of the term “Legislature’—a body meeting per 
lodically, and which may be in recess. The people cannot be in a state of 
recess and they cannot be convened. Tlowever, their representatives im 
legislative assembly do convene periodically and, therefore, are at time 
Ii TeECESs 13y \rt. VI, el. 3. the members of the se a State legislature 
are to be bound by oath or affirmation to support the United States Con 
stitution. This also unerringly poimts to a body separate and distinet from 
the people at large, for the latter are not required so to swear or affirm, 
and, in facet, none save naturalized citizens do so. The same idea domi 
nates the use of the word in the Fourteenth Article of Amendment adopt 


ed eighty years atter the framing of the Constitution. See. 2 thereof 
refers to the possible denial of United States citizens’ right to vote for the 


members of the State Legislatures; and section 3 to the disqualification 
to hold office of any person who, having previously taken an oath as 
member of any State Legislature to support the Constitution of the 
United States, had engay ‘din in urrection, et 

In all the SI : haw referred to, “legislature” by no poss sthal 
ny could have meant ee body of the people. This word oceurs twice i 


\riicle Vo tone of the uses bene now under consideration), and also 
parts of the Constitution other than here rapaegoe'. pomted out; but 
mone mstance | a re any indication that it was used to refer to the 
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people, or to any body other than their chosen representatives to whom 
they had delegated a part of the State’s government: al powers. 

Congress, in its concurrent re solution proposing the [Eighteenth 
Amendment, as well as in its previous proposals of amendments to the 
States, referred to “Legislature” in relation to their ratification by the 
States, and all the Amendments that have become a part of the United 
States Constitution have been submitted to and ratified by the legislative 
assembly referred to, and not by the people direct. 

The ratifications here challenged have been recognized as effective 
by the two political departments of the United States government. The 
proclamation of the adoption of the lighteenth Amendment by the Act- 
ing Secretary of State, the enactment by Congress of the “National Pro- 
hibition Act,” and the enforcement of such legislation by the Department 
of Justice, are all founded thereon. In Art. V, as noted, two methods are 
authorized for the ratification of Amendments, one by Convention and 
the other by Legislatures. If the method by Convention had been chosen, 
would the ratifying action by the Convention have been subject to a 
referendum vote by the people? Manifestly not, if the express language 
of the Constitution is conclusive. And if not, where is the warrant for 
holding that ratification by the Legislatures requires such a referendum 
vote? 

The two methods are alike in the respect that the act of ratiiving is 
done not by the people direct, but by their representatives in Conventions 
or Legislatures. The people of the thirteen original States, through their 
conventions called pursuant to Article VIL of the proposed | ‘hited States 
Constitution, ratified it in the form proposed. In so ratifying, they dele- 
gate the power of amendment to their representatives, —designating them 
and prescribing the function of each. Dodge v. Woolsey, 59 U.S. (18 
How.) 331, 348. This delegated power the people have never retaken. 
Having so delegated the power of amendment, it cannot be executed 
any way other than as prescribed, nor by any instrumentality other than 
there designated. 

lf a change in the method of proposing or ratifying Amendments 
to the United States Constitution is desired, the way to bring it about is 
by altering Article V thereof, and that cannot be done by changing 
merely the Constitutions of the individual States. However effective the 
State referendum requirements may be as to matters affecting the State 
alone, or in influencing members of the legislature not to ratify proposed 
Amendments to the United States Constitution without causing a refer- 
endum to be taken, such requirements cannot affect the United States 
Constitution, or bring about a change in the method of amending it. 
Neither Congress in proposing the Amendments, nor the State Legisla- 
tures in ratifying, act in their legislative capacity, but in pursuance of a 
special power granted them by Article V. Neither proposal nor ratitica- 
tion need be presented to the Executive, or any one else for approval. 
Both acts are complete when performed. When the Legislature (the as- 
sembled representatives of the people as distinguished from the people 
themselves) of a Referendum State ratifies an Amendment to the United 
States Constitution, such act is the ratification contemplated by Article 
V of that Constitution, even though made without an approving referen- 
dum vote. 
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The Courts of the Referendum States that have had occasion to 
pass upon the question here considered are in disagreement. I am in 
accord with the following cases: Herbring v. Brown (Ore.) 180 Pac. 
328; In re Opinion of the Justices (Me.) 107 Atl. 673. I have read the 
majority opimion in State ex rel Mullen v. Howell (Wash.) 181 Pac. g20, 
holding a contrary view, but cannot agree with the reasoning thereof, 


Hl. ‘Vue ALLEGED INvALipiry oF Tire Il or Tre “NATIONAL 
PROHIBITION Act.” 

First. Because the Act lacks the concurrence of the State of New 
Jersey. 

The allegation of the bill in this behalf is: 

secause the State of New Jersey has not concurred in the provisions 
of said Act of Congress of October 28, 1919, exhibit II, and said provis- 
ions, 1f enforced without its concurrence, would violate, override and 
nullify the rights and powers vested in and reserved to the State of New 
Jersey in respect of its internal and intrastate affairs and concerns under 
the Constitution of the United States and the amendments thereto, and 
would deny to the plaintiff its constitutional right and liberty to carry on 
its business and manufacture and sell its non-intoxicating products as 
duly Serr eet by the laws of the State of New Jersey.” (Par. XII, 
cl. 

This involves the interpretation of section 2 of the Kighteenth 
Amendment, and in particular the meaning of the word “concurrent” 
as used thereim. The section reads as follows: 

“Section 2. The Congress and the several States shall have concur 
rent power to enforce this article by appropriate legislation.’ 

This word is detmed by the Century Dictionary as: “1. Meeting in a 
point; passing through a common point. — 2. pools or acting i 
conjunction; agreeing in the same act; contributing to the same event or 
effect; operating with; coincident. 3. Conjoined; joimt; concomitant ; 
co-ordinate, combined.” By Kunk & Wagnalls Standard Dictionary as: 
“i. Occurring or acting together; as, concurrent signs, concurrent forces. 
2. Meeting or joining at the same point; running together; as, concur- 
rent lines. 3. United in action or application ; co-ordinate; concomitant ; 
as, concurrent remedies or jurisdiction. Concurrent days, days added to 
make the civil corre spond to the solar year.” And by Black’s Law Dic- 
tionary (2nd ied.) as: “Having the same authority; contemporaneous.” 

Of these different definitions, the plaintiff has accepted: “Having 
the ame authority; acting in conjunction,” and “agreeing in the same 
Act,” and insists that these are the meanings intended by Congress in 
inserting “concurrent” into the second section of this amendment. Under 
such restricted meanings, Congress and the Legislatures of the several 
States would have to agree upon every phase of the intended enforcing 
legislation, either as a whole in one act of legislation—practicably impos 
- le—or by separate acts of legislation applicable to the several States 

spective ly. This would lead to irreconcilable differences rather than to 
a actical enforcing legislation. To impute to Congress and the ratifying 
States such an impracticable purpose in the use of that word is unthink- 
able, and such imputation is not to be accepted unless no other meaning 
of the word is permissible, or it clearly appears that such restricted mean- 
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ing was the only one in the mind of Congress when this section was 


framed. Of the other authorized definitions of the word, have, as 
noted, “Contributing to the same act or effect; Operating with; coinet- 


dent.” “Occurring or acting together; as, concurrent signs; concurrent 
forces.” “Meeting or joining at the same point; running together; as, 
concurrent lines.” “United in action or application. . concurrent 
remedies or jurisdiction.” 

Congress framed the proposed Amendment, and to it was open any 
of these meanings of the word, and it is not to be restricted to any one 
meaning that the spirit of advocacy of any particular construction mav 
suggest. ‘Phat meaning which will ¢: arry out the intended purpose of 
Congress should be given to this word. The thing sought to be prohibited 
is the manufacture of and commerce in intoxicating liquors for beverage 
purposes, and the prohibition extends throughout the United States and 
all territory subject to its jurisdiction. Only the enforcement of this 
prohibition is subject to the legislative power, and this power is delegated 
to both Congress and the several States. If Congressional action to be 
effective is dependent upon each of the States joining with it im its 
enforcement legislation, an absolute failure to effeet such legislation 1s 
not merely possible but decidedly probable. 

Based upon its selection of the more restricted meaning of “concur- 
rent,” the plaintiff contends that, so far as concerns the manufacture, sale 
and transportation of intoxicating liquors for beverage purposes within 
a State (intrastate business), no enforcement act of Congress, affecting 
such business, has any legal force or effect unless the State concurs there- 
in. ‘The practical effect of this limitation of the power of Congress is to 
confine re enforcement legislation to such manufacture as might be car- 
ried on in territories subject to the United States and to commerce with 
foreign nations (imports and exports) and among the several States 
(interstate). Such a limitation would deprive Congress of any ctfective 
control over by far the greater part of the business, the outlawry of which 
the Amendment was intended to accomplish. It would give it no voice 
as to what should constitute intoxicating liquor when made the subject of 
intrastate business, and no regulation prescribed by it would have any 
effect on such business. 

In such a division of power, no uniformity as to what 1s mntoxicat- 
ing liquor, or of regulations to prevent or detect violations, could be rea- 
sonably expected. The differences in the percentages of alcohol allowed 
could be as numerous as the States, and the power of Congress would be 
practically confined to the prevention of smuggling the intoxicating 
liquor contaming the greater quantity of alcohol trom the States where 
if —_ I lawfully be made and vended, to those States where only that of a 
lesser alcoholic content was lawful. When results of this kind are likely 
to flow from accepting the more limited definition of the word “concur- 
rent” and the division of power built thereon, one naturally looks to the 
more enlarged meaning as more likely to reflect the purpose of Con- 
gress in using that word. Turning to the Amendment, it is not perceived 
that any division in the enforcing power, such as is contended for by the 
plaintiff, was contemplated. It makes no such division; it deals with the 
subject-matter as an entirety; operates upon the whole of the United 
States and all territory subject to its jurisdiction; and the grant of power 
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to enforce its prohibitions is as comprehensive as may be necessary or 
appropriate. 

The Amendment obliterates the distinction between interstate and 
intrastate commerce, so far as its subject-matter is concerned. The pro- 
hibition of the first section of the Amendment is self-executing to the 
extent that it outlaws the manufacture of and commerce in intoxicating 
liquors as a beverage throughout the entire nation. It takes no note of 
State boundaries, whether the prohibited business is carried on exclu- 
sively within a State or extends beyond. The enforcing power granted by 
section 2 1s intended to prevent a violation of the prohibition of section 
1. This power so to enforce is granted to both Congress and the States. 
The word “concurrent” does not divide the power, but authorizes them 
both to exercise it by “appropriate legislation.” 

The failure of Congress to enact enforcing legislation would not 
affect the right of the States to do so. In such ease, if the State acted, 
its levislation would be the only rule on the subject. llowever, such 
legislation would be operative only within the boundaries of the State. 
This, not because of any express limitation contained in the Amend- 
ment, but solely for the reason that its jurisdiction extends no farther. 

But when Congress acts to enforce this Amendment, its command 
extends throughout the Union. This also is not due to any express au- 
thority found in the Amendment, but because its enactments operate 
throughout the whole land. In thus legislating it acts independently of 
and without consulting the States. Whether the States concur therein is 
a matter for their sole determination. lailure on their part to co-operate 
with Congress casts the duty of enforcing the Amendment within the 
boundaries of the non-concurring States, solely on the United States 
authorities. Again, if a State enacts legislation which in any particular 
is antagonistic to the law of Congress, such legislation must give way to 
the act of Congress. This supremacy of the acts of Congress results not 
from any express provision to that effect contained in the Eighteenth 
Amendment, but because of other provisions of the United States Consti- 
tution. In Article V! thereof, it is declared that : 

“This Constitution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land; and the Judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State to the contrary not- 
withstanding.” 

By reason of this provision such a thing as a legal conflict between 
the laws of Congress, enacted pursuant to the powers granted or dele 
gated to it, and the legislation of any of the States, is constitutionally 
impossible. 

The United States and the several States have concurrent power over 
other subjects than the one dealt with by this amendment. In the exer- 
cise thereof by both the State Legislatures and Congress, it has occasion- 
ally happened that conflicts in legislation resulted. Hlowever, the moment 
the antagonism occurs, the legal conflict is ended in favor of the acts of 
Congress, and an attempt to substitute the State legislation for that of 
Congress is abortive. Such conflicts began quite early after the inaugura- 
tion of our system of dual government. In Gibbons v. Ogden, 22 U. S. 
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(g Wheat.) 1, 210, in a conflict engendered by the passage of an Act 
by the New York Legislature granting exclusive navigation of all the 
waters within the jurisdiction of that State to certain persons, Chief 
Justice Marshall, speaking for the Supreme Court, said: 

“Since, however, in exercising the power of regulating their own 
purely internal affairs, whether of trading or police, the States may some- 
times enact laws, the validity of which depends on their interfering with, 
and being contrary to, an Act of Congress passed in pursuance of the 
Constitution, the Court will enter upon the inquiry, whether the laws 
of New York, as expounded by the highest tribunal of that State, have, 
in their application to this case, come into collision with an Act of Con- 
gress, and deprived a citizen of a right to which that Act entitles him. 
Should this collision exist, it will be immaterial, whether those laws were 
passed in virtue of a concurrent power ‘to regulate commerce with for- 
eign nations and among the several states, or in virtue of a power to 
regulate their domestic trade and police. In one case and the other, the 
Acts of New York must yield to the law of Congress; and the decision 
sustaining the privilege they confer against a right given by a law of the 
Union must be erroneous. This opinion has been frequently expressed in 
this Court, and is founded, as well on the nature of the government, as on 
the words of the Constitution. In argument, however, it has been con- 
tended, that if a law passed by a State, in the exercise of its acknowl- 
edged sovereignty, comes into conflict with a law passed by Congress in 
pursuance of the Constitution, they affect the subject, and each other, 
like equal opposing powers. But the framers of our Constitution foresaw 
this state of things, and provided for it, by declaring the supremacy not 
only of itself, but of the laws made in pursuance of it. The nullity of any 
Act, inconsistent with the Constitution, is produced by the declaration, 
that the Constitution is the supreme law. The appropriate application of 
that part of the clause which confers the same supremacy on laws and 
treaties is to such acts of the State Legislatures as do not transcend their 
powers, but, though enacted in the execution of acknowledged State pow- 
ers, interfere with, or are contrary to, the laws of Congress, made in pur- 
suance of the Constitution, or some treaty made under the authority of 
the United States. In every such case the Act of Congress, or the treaty, 
is supreme; and the law of the State, though enacted in the exercise of 
powers not controverted, must yield to it.” 

The doctrine here announced has been consistently adhered to. Mr. 
Justice Harlan, in Northern Securities Co. v. United States, 193 U. S. 
197, 347, said that this was “vital to the United States as well as to the 
States, that a State enactment, even if passed in the exercise of is 
acknowledged powers, must yield, in case of conflict, to the supremacy of 
the Constitution of the United States and the Acts of Congress enacted 
in pursuance of its provisions. This results, the Court has said, as well 
from the nature of the Government as from the words of the Constitu- 
tion.” (pp. 347-8). 

section 2 of the Amendment had not been ordained, Congress 
would still have had ample power to enforce the prohibition decreed by 
section t thereof by appropriate legislation enacted under Article 1, sec. 
8, last clause, of the Constitution of the United States, which reads as 
follows: 
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“To make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers, and all other powers vested by 
this Constitution in the government of the United States, or in any de- 
partment or officer thereof.” 

But, without section 2 of the Eighteenth Amendment, the States 
would have had no power to enforce the prohibition. “This disability was 
removed by including the States with Congress in that section. [lowever, 
the use of the word “concurrent” gave the States no power to engage in 
a legislative conflict with Congress. The States possess power sranted by 
this Amendment as they possess all other concurrent powers; dominant, 
when they alone exercise it; subordinate, when it is exercised by Con- 
vTess. 

The prohibitory section of the Eighteenth Amendment is of national 
scope and operation, and its efficacy depends upon its being nationally 
enforced. Its enforcement section was nationally envisaged, as was the 
need of the cOOpe ration of the several States to secure gene ‘ral observance. 
To carry out such a concept Congress alone of all the legislative bodies 
must take the lead, and its leadership when assumed dominates. 

The administrative machinery of the several States is well adapted 
for immediate and efficient use, and the cooperation by the States with 
Congress would be of great value to the Federal authorities who, under 
the National Prohibition Act, are required initially to carry out its provis- 
ions. But, as noted, there is no constitutional constramt upon a State so 
to cooperate. lt Mts choose so to do or not. If it fails to act at all, the 
enforcement of such statute within its borders falls exclusively upon the 
-xecutive departments of the United States Government. If the State 
enacts legislation, whether under the Eighteenth Amendment or in pursu- 
ance of its police power, and it authorizes or permits the doing of any- 
already forbidden by the acts of Congress (as the State of New 
Jersey has done since the filing of this bill) such authorization or permis- 
mission, for the reasons given, will be rendered unlawful ab initio by such 
contrary determination of Congress, and will afford no protection to any 
who may violate the Congressional statute. 


Second. Because its definition of intoxicating liquor is wholly with- 
out basis in fact, and, therefore, arbitrary and oppressive and unconstilu- 
tional 

In section 1 of Title I] of the “National Prohibition Act’ Congress 
has defined what is intox vier liquor, within the meaning of that Act. 
The section, so far as it relates to such definition, is as follows : 

“Sec. 1. When sling Title Tf and Title IIT of this Act (1), the 
word ‘liquor’ or the ara ‘eicialcnaleas liquor’ shall be construed to in- 
clude alcohol, brandy, whiskey, rum, gin, beer, ale, porter, and wine, and 
in addition thereto any spirituous, vinous, malt, or fermented liquor, 
liquids, and compounds, whether medicated, proprietary, patented, or not, 
and by whatever name called, containing one-half of one per centum or 
more of alcohol by volume which are fit for use for beverage purposes: 
Provided, That the foregoing definition shall not extend to dealcoholized 
wine, nor to any beverage or liquid produced by the process by which 
beer, ale, porter or wine is produced, if it contains less than one-hi lf 
of one per centum of alcohol by volume, and is made as prescribed in 
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section 37 of this title, and is otherwise denominated than as beer, ale, or 
porter, and is contained and sold in, or from, such sealed and labelled 
bottles, casks, or containers as the commissioner may by regulation pre- 
scribe.” 

The plaintiff not only assails the general definition which makes a 
liquor containing one-half of one per centum or more of alcohol by volume 
intoxicating, but also the more restricted definition which also makes beer, 
ale, or porter containing “less than one-half of 1 per centum of alcohol by 
volume” intoxicating, unless they are otherwise denominated than such 
beverages and are contained and sold in containers sealed and labelled in 
accordance with the regulations prescribed by the Commissioner of Inter- 
nal Revenue. 

Sut the plaintiff’s bill is not framed to question this additional and 
more restricted definition. The bill alleges that the plaintiff has on 
hand large quantities of “non-intoxicating War beer,” concededly con- 
taining more than one-half of one per centum of alcohol (Par. VII), and 
that for it to discontinue the manufacture and sale of that kind of beer, 
to comply with the provisions of the “National Prohibition Act,” would be 
destructive of its business and property. (Var. XIV). The bill no- 
where alleges that the plaintiff has on hand, or intends to manufacture and 
sell, beer, ale or porter containing less than one-half of one per centum 
of alcohol. On the contrary it alleges that beer containing less than that 
percentage “cannot be successfully or profitably substituted by it in its 
business for the War beer it has heretofore manufactured and sold.” 
(Par. XV). 

In paragraph V, devoted to stating the percentage of alcohol con- 
tained in the plaintiff’s products since the passage of the Act of Congress 
of August 10, 1917 (the Lever Act), there is a parenthetical statement 
that, since October 28, 1919, plaintiff has manufactured and sold some 
malt liquors contaiming less than one-half of one per cent.. of alcohol by 
volume. But nowhere is there an allegation that plaintiff has any such 
liquor on hand, which it desires to sell im containers labelled otherwise 
than the act provides, or that it desires to resume the manufacture or 
sale of any such liquors. 

The gravamen of the complaint is that the Congressional detinition 
that malt liquors containing one-half of one per centum of alcohol by 
volume, which are fit for use for beverage purposes, are intoxicating, 1s 
egal, and that the defendants intend to prevent plaintiff from = manu- 
facturing and selling liquor containing that percentage of alcohol and its 
so-called War beer which have a greater alcoholic content but not exceed- 
ing 3.4 per cent. in volume, 

The judicial inquiry here is, therefore, limited to whether Congress 
has the power under the Eighteenth Amendment to determine that malt 
liquors contaming but one-half of one per cent. of alcohol, and fit) for 
beverage purposes, are intoxicating. 

Plaintiff does not contend that Congress may not enact a detinition, 
It undoubtedly has the power, within limitations, to determine facts. See 
Jacobson v. Massachusetts, 197 U. S. 11. However, the determination 
must not be arbitrary. 

Is the definition of intoxicating liquors as “containing one-half of one 
per centum or more of alcohol by volume which are fit for use for bev- 
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erage purposes,” without basis in fact, and, therefore, arbitrary and void? 
It is the presence of alcohol that makes liquor intoxicating. [xperts dit- 
fer in their beliefs and opinions as to what quantity of alcohol will or will 
not produce intoxication. The effect of the same quantity upon different 
persons varies, depending upon a number of conditions and defying exact 
definition. .\ failure to define legislatively what was intoxicating liquor 
would of necessity refer that question to judicial decision. This would 
inevitably result im a serious lack of uniformity of decision as to what 
constitutes intoxicating liquor. As persons are effected differently by 
liquor contamimy the same per centage of alcohol, and as, in the absence of 
a fixed standard, the effect upon the individual would most frequently 
control the decision, we would have conflicting decisions as to liquor 
drawn or poured from the same container at the same time. Such results 
would conduce neither to a proper enforcement of the prohibition Amend- 
ment nor toa due respect for the administration of laws generally. There- 
fore, When Congress concluded, as it had a constitutional right to do, 
that a definition was necessary for a proper cnforcement of the prohi- 
bition Amendment, it, in determining what should be the standard, cngag- 
ed in a work that necessarily involved discretion, the bounds of which 
were only that it should be re asoniably exercised, If, in its exercise of 
such discretion, it determined that the proper enforcement of such pro- 
hibition required that a percentage be adopted that would certainly pre- 
vent intoxicating liquors being made and bartered, and the adopted basis 
or percentage has a reasonably appree lable relation to the subject matter 
of the prohibition, it cannot be judicially condemned as arbitrary. 

This seems to be the rationale of both the prevailing and dissenting 


opinions in Ruppert v. Catfey. et al. (decided January 5, 1920, adv. 


sheets). In that case the definition of intoxicating liquor, for the pur- 
poses of Tithe | of this same enactment — National Prohibition Act——was 
under attack. The decision there reached is controlling here. ‘Vitle | of 


the Act had for its purpose the enforcement of War Prohibition, and 
detined the words “beer, wine, or other intoxicating malt or vinous 
liquors.” as contained in the War Prohibition Act, “to mean any such 
beverages which contains one half 6f one per centum or more of alcohol 


by volume.” At the time of the passage of the National Prohibition Act, 
the Kighteenth Amendment had not become a part of the Constitution, 
and, therefore, was lacking as an express authorization to enforce the 
definition contained in that Vitlhe. Tlowever, the power of Congress to 


define what is intoxicating liquor for the purpose of enforcing the War 
Prohibition Act, as well as the particular definition there drawn into 
question, was upheld as within the war powers of Congress.  In_ the 
prevailing opinion Mr. Justice Brandeis, in support of such proposition, 
sad : 

“Tf the war power of Congress to effectively prohibit the manufae- 
ture and sale of intoxicating liquors in order to promote the Nation’s 
efficency in men, munitions and supplies is as full and complete as the 
police power of the States to effectively enforce such prohibition im order 
to promote the health, safety and morals of the community, it is clear that 
this provision of the Volstead Act is valid and has rendered immaterial 
the question whether plaintiff’s beer is intoxicating. For the legislation 
and decisions of the highest Courts of nearly all of the States establish 
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that it is deemed impossible to effectively enforce cither prohibitory laws 
or other laws merely regulating the manufacture and sale of intoxicating 
liquors, if liability or inclusion within the law is made to depend upon the 
issuable fact whether or not a particular liquor made or sold as a beverage 
is intoxicating. . . . A test often used to determine whether a bev- 
erage is to be deemed intoxicating within the meaning of the liquor law 
is whether it contains one half of one per cent. of aleohol by volume. 

The decision of the Courts, as well as the action of the Legislatures, make 
it clear—or, at least, furnish ground upon which Congress reasonably 
might conclude—that a rigid classification of beverages is an essential of 
either effective regulation or effective prohibition of intoxicating liquors.” 

This decision was by a bare majority, but the minority opinion based 
its dissent not upon the lack of power in Congress to give to the word 
“intoxicating” a legislative meaning which would be conclusive in litiga- 
tion, but that as the Eighteenth Amendment had not become cifective, Con- 
gress had “no general power to prohibit the manufacture and sale of 
liquors,” and that there is no appreciably reasonable relationship between 
the challenged enactment and the war power, which was the only con- 
stitutional power that could then be invoked for such definition. 

The identical definition sustained in that case was employed by Con- 
gress in Title IL of the same Act, which contains the provisions for the 
enforcement of the Constitutional prohibition then soon to go into effect. 
If, as held in the cited case, the war power of Congress is sufficient te 
sustain its definition of what is intoxicating liquor, where the purpose 
was the enforcement of legislation prohibiting the sale of intoxicating 
liquors for beverage purposes until the termination of the war—at most a 
temporary period—it follows beyond peradventure that Congress pos- 
sesses the same power of definition in enacting legislation directed to the 
enforcement of the constitutional mandate prohibiting permanently the 
traffic in the same commodity. Vhe definition is not arbitrary, but, on the 
contrary, has a rational basis for its support. Indeed, keeping in mind 
the purpose of Congress to enforce the Prohibition Amendment, it is very 
appropriate legislation. 


Third. Because it takes without compensation and destroys plain- 
tiff’s non-intoxicating beverages without due process of law in violation 
of the Fifth Article of Amendment to the Constitution, 

The pertinent part of this Amendment is: “Nor shall private prop- 
erty be taken for public use without just compensation.” 

The allegations of the bill on which this attack is based, in substanee, 
are, that the plaimtiff, on the date of the passage of the “National Prohibi- 
tion Act,” had and still has on hand a large quantity of valuable non- 
intoxicating War beer theretofore lawfully produced: that the Act allows 
no reasonable period for its sale or disposition (Par. VIL); that plain- 
tiff cannot convert said War beer into beer containing less than one- 
half of one per cent, of aleohol without destroying a large part of the 
value of said product (Par. XV); and to enforce against the plaintiff 
the provisions of Title IT of the Act, and thereby prevent it from manu 
facturing and selling War beer, “its valuable business and good will would 
be destroyed, all profit therefrom would be rendered impossible, the value 
of its property as a going concern would be destroyed and dissipated, 

its intricate and costly plant and physical assets would be at once 
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depreciated to its junk or salvage value only,” to its “great and irreparable 
injury and damage.” (Par. XIV). 

The alleged destruction of plaintiffs business and good will and the 
depreciation in value of its physical property, are not a taking of property 
for public use, within the meaning of the Fifth Article of Amendment. 
This is no longer an open question. In Ruppert v. Caffey, et als., supra, 
this same question was necessarily passed upon, and was decided against 
the contention that is now made here. There it was held competent for 
Congress, in the exercise of its war powers, if, in its opinion, an imme- 
diate cessation of the traffic in like liquors was necessary, to order its 
discontinuance. In this connection the Supreme Court, speaking by Mr. 
Justice Brandeis, said: 

“Hardship resulting from making an Act take effect upon its passage 
is a frequent incident of permissible legislation; but whether it shall be 
imposed rests wholly in the discretion of the law-making body. That the 
prohibition of the manufacture of non-intoxicating beer, if permissible at 
all, may be made to take ctfect immediately follows necessarily from the 
principle acted upon in Mugler v. Nansas, 123 U. S. 623, 669, since the 
incidents attending the exercise by Congress of the war power to prohibit 
the liquor traffic are the same as those that attend the States’ prohibition 
under the police power. In the Mugler case, also, the breweries were 
erected at a time when the State did not forbid the manufacture of mait 
liquors; and there it was alleged that the prohibition, which became effec- 
tive almost immediately, would reduce the value of one of the breweries 
by three-fourths and would render the other of little value. Here, as 
there, the loss resulting to the plaintiff from inability to use the property 
for brewery purposes is an incident of the peculiar nature of the property 
and of the war need which, we must assume, demanded that the discontin- 
uance of use be immediate. Plaintiff cannot complain because a discon- 
tinuance later would have caused him a smaller loss. This, indeed, ap- 
pears to be conceded so far as concerns the brewery and appurtenances. 
The objection on the ground that the prohibition takes effect immediately 
is confined to the prohibition of the sale of the beer on hand at the time 
of the passage of the act. But as to that also we cannot say that the 
action of Congress was unreasonable or arbitrary.” 

What Congress has the power to do in exercising an implied power 
it assuredly may do in the carrying out of an express power. The alleged 
loss to plaintiff, which it is said will necessarily result from an enforce- 
ment of the “National Prohibition Act,” is incidental to the exercise by 
Congress of a constitutional power, and it alone determines whether com- 
pensation shall be made for such loss. 

In view of these conclusions the plaintiff's motion for a preliminary 
injunction is denied and the defendants’ motion to dismiss the bill 1s 
granted. 


In computing the total indebtedness of an alleged bankrupt, in order 
to determine whether he owes debts amounting to not less than $1,000, 
claims paid by preferential and fraudulent transfers must be counted. 
Boston West Africa Trading Co. v. Quaker City Morocco Co., 44 Am. 
B. R. 315. 
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BALDWIN LUMBER CO. v. LOCAL NO. 560, ETC. 
CN. J. Court of Chancery, Feb. 25, 1920). 
Strikes and Picketing—Injunction—Unincorporated Organisations and Their 
Contents, 

Case between Baldwin Lumber Co. et als., Complainants, and local 
No. 560 International Brotherhood of Teamsters, et als. Application for 
preliminary injunction on return of Rule to show Cause. 

Mr. Charles If. Hendrickson, Jr., and Mr. Merritt Lane tor Com- 
plainants. 

Mr. Marshall Van Winkle, Mr. Robert Hf. MeCarter and Mr. Alfred 
3remer for Defendants. 

FOSTER, V. C.: This is a strike case in which compli nants, fif- 
teen in number, who are associated only for the purpose of this action, 
and who comprise practically all the dealers in lumber and mason mater- 
ials in Hudson County, seck injunctive relief against the defendants who 
are four local Labor Unions,-the International Brotherhood of TTeam- 
sters, ete., the Hudson County Building Trades Couneil, the Coal Drivers’ 
Union and Messrs. Buckley, Brandle, Hart and Mueller, alleged to repre- 
sent one or more of the other defendants. 

This relief is sought on the grounds that defendants acting jointly 
have caused a strike of the men employed in the several yards of com- 
plainants, and that they have employed and are resorting to picketing, 
intimidation and other coercive measures to make the strike a suecess, 
and that such measures unlawfully interrupt, interfere with and irrepar- 
ably damage the business and property rights of each of the complainants. 

rom the averments of the bill and from the facts established by the 
affidavits used on the hearing, it appears that the strike was called because 
the parties could not, among other things, agree on the terms of wages, 
hours and working conditions that should affect the employees of the 
several yards from January 1, 1920. Shortly before this date defendants 
jointly submitted to compl: unants the draft of an agreement embodying 
the terms under which their employees should work. This draft was sub- 
stantially similar to joint agreements that had been in force between the 
parties for the past four years, except for an increase in wages of ten 
dollars a week, and making the working day one of nine instead of ten 
hours. Complainants expressed their willingness to sign the agreement 
presented if the increase in wages was limited to $3, and defendants mod- 
ified their demands to an increase of $7, which was unacceptable to 
complainants, and thereupon by the vote of the members of the Unions, 
cast in joint meeting, the strike was called. Complainants then filed their 
bill and in addition to the usual averments with respect to the injury suf- 
fered by them from unlawful picketing, intimidation and coercion of their 
former and prospective employees and customers, they alleged that the 
defendants combined and conspired and called this strike not only to 
compel them to accede to defendants’ terms on wages, hour and working 
conditions, but also compel them to accept certain provisions of the con 
tract which requires them to make their several yards closed shops to all 
except Union Labor, by requiring them to compel all new men employed 
by them to join the Union; by compelling them to hire only carmen who 
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employ members of the International Brotherhood of ‘Teamsters, ete., and 
who pay the prevailing rate of wages; and by obligating them to join in a 
secondary boycott by refusing to deliver materials to any building on 
which a strike has been ordered, and that for refusing to sign the agree- 
ment, each of the complainants “shall be deemed as being an unfair firm.” 
Although these provisions are now objected to, they were in the con- 
tracts which complainants, or some of them, jointly made with defendants 
for the government of their relations during the past four years 
It appears from the moving papers and complamants’ supplemental 
affidavits, that the strike was called on January to last, and that in obed- 
ience to defendants’ orders, the drivers and yard men employed by com- 
plainants quit work, and since then these former employees have engaged, 
with strangers, in picketing the front and rear entrances and the imme- 
diate neighborhood of the yards where they were employed, or the yard 
of some other of the complainants; that this picketing has resulted in the 
Interruption and finally in the stoppage of all business = complamants’ 
yards; in the mterterence with and intimidation of the ¢« tomers of com 
plainants or some of them; in preventing some of ‘hei employes ‘s who 
desired to do so from remaining at or returning to work; im an assault, 
in one instance, by throwing stones at other men employed by one of the 
complainants; inthe mtimidation of a carman employed by another yard ; 
in preventing the unloading of materials from boats and cars, and has 
completely stopped the delivery anid attempted delivery of materials for 
much needed work on buildings, life-boats, ete., and in at least one in- 
stance caused the refusal of a stationary engineer to handle material deliv 
ered from the yard of one of the complainants by an independent carman. 
It appears that three or four of the yards were not picketed in the 
beginning of the strike: since the rule to show cause was issued, however, 
and because of the conduct of the pickets and the results to other yards 
from this picketing, the owners of these yards have felt compelled to close 
the same, arte all the complainants have ceased doing business. 
Defendants by their affidavits specifically deny the charges of inter- 
ference, 1 vcnerr and coercion ; they admit ~ some of the former 
employees of complainants miay have engaged im peaceful picketing, but 
they insist that complainants’ proof is wholly lick ing in identifying any 
of their former employees as the men who interfe red with or intimidated 
any of their customers or employees; and while it is true that such identi- 
fication is largely absent from the proof, it does appear in some instances 
that some of complainants’ former employees were present when others, 
not entated, nt — with and used threats or intimidation to some 
of complainants’ customers or employees. And it also significantly ap 
pears that some of the employees of complainants having made affidavit 
to the etfect that they had no grievance and did not desire to strike, later 
joined the strike and by other affidavits retracted all they had pre viously 
worn to. And while the affidavits of defendants deny, on the part of 
many of the former employees of complainants’ some of the matters 
charged in the bill and affidavits, they do not dispute or deny the inter- 
ference and intimidation which complainants’ proof establishes has actu 
ally occurred at some of the yards, and to some of the cartmen hired by 
one or more of the complainants, and there are many of complainants’ 
former employees who do not joi in defendants’ denial, leaving the 
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doubt, if any, about their participation in such coercive acts, in favor of 
the complainants. 

On this branch of the case, the proofs are satisfying that the busi- 

ness and property rights of complainants, except the three hereimafter 
mentioned, have been and are being seriously interfered with and are 
threatened with irreparable injury by the picketing, intimidation 
and coercion indulged in by their former employees, and others 
associated and acting in’ concert with them, under the direction, 
or with the sanction of the defendants or some of — them, 
gut the proofs are not satisfying that this threatened irreparable injury 
is impending over the yards of three of the complainants, for it appears 
that at the time of filing the bill there was no picketing or interference 
with the yards of the followmg named complainants: O'Neill's Lumber 
Co., Jersey City Lumber Co., Chas. H. lngler Lamber Co., Oakland 
Lumber Co., Gardner & Meeks and Conlon & Company; immediately 
upon the service of the rule to show cause picketing and interference 
with employees and customers of the O'Neill, Jersey City and Oakland 
yards was instituted. No such conduct is alleged or established against 
the yards of Engler, Gardner & Meeks or Conlon. ‘These three complain- 
ants state, however, that they have ceased business and have closed their 
yards through the fear that their employees and their customers will be 
interfered with and intimidated if they re-open their yards and attempt 
to do business without the protection afforded by injunction. It may be 
that their fears are well grounded, and while it is true that the remedy of 
Injunction is preventative and not punitive, it is also true that this remedy 
should not be granted On a pre ‘liminary hearing exce pt in a case where the 
facts clearly establish that the acts and conduct which complainant S appre- 
hend and fear are threatened and will in all probability be committed. 
Such does not appear to be the situation at this time at the vards of Ieng- 
ler, Gardner & Meeks and Conlon, and until this situation does arise at 
those yards the preliminary injunction should not issue to restrain defend- 
ants from committing acts which so far they have not threatened or by 
their conduct indicated the slightest intention of attempting. Meyer v. 
Somerville Water Co., 79 Eq. 613, must control, and requires the denial 
of the injunction these three complainants seck. 

In addition to their denial of the facts, defendants object on several 
grounds to the issuance of any injunction. The first of these objections 
is addressed to the jurisdiction of the court over the International Broth- 
erhood of Teamsters, &c., and over the Coal Drivers’ Union, and counsel 
appeared specially for these defendants to urge this objection. 

It developed at the hearing that counsel for complainants and for 
the defendants, also, did not know if there was such an organization as 
the Coal Drivers’ Union, and if there were, it does not appear that any 
of the individual defendants represent it or was authorized to receive ser- 
vice of a copy of the Rule to Show Cause for it. If there is any such 
organization and judging from the special appearance of counsel for it, 
it seems, notwithstanding their doubts about it, that there is—it is not 
only not properly before the court by due service upon it, but there is not 
a single fact in the case to show why it should be enjoined, or that tt 
has any relation to the present situation; and as to this defendant, the 
motion to dismiss will be granted. 
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With respeet to the International Brotherhood of Teamsters, ete., 
it appears from the allegations of the bill, and it is not denied, that this 
Brotherhood is an unincorporated organization, made up of local Unions 
and jomt Couneils like the defendant, the VPeamsters Jomt Council of 
Hudson County; that the International is a party to the contract im ques- 
tion; that one of the representatives of the International and the locals ts 
the detendant, the Hudson County Building Vrades Council; that the 
International was represented in the negotiations between coupplameants 
and defendants over this contract by the defendant Theodore M. Brandle, 
Vice-President of the Hludson County Building Trades Council, who was 
also the repre entative of the Unions. 

Phe Dall charges and the affidavits establish that the International 
Is paving to some of the strikers while engaged in picketing, strike bene 
fits; and this is not demied. lhe proot of service shows that the service 
of the Rule to Show Cause for the International was duly made on 
Brandle, and that the copy served and accepted by hime was prominently 
marked tor the International For all purposes Brandle appears to have 
been the representative of the International throughout this controversy 
and neither he nor any one alse makes affidavit that he is not. 

ln the person of Brandle the International was sufficiently within the 
jurisdiction to execute this contract if complamants had executed it, and 
it was and still is sufficiently within the jurisdiction to pay strike benefit 
ind to offer proot on other features of the case through Brandle; and | 
am unwilling to hold that this unincorporated organization, whose head- 
quarters are not disclosed, may for its own purposes be within the jurts- 


diction of the State, through its representative Brandle when it please 
and that the court 1 powerless to say that it as within the jurisdiction 
when process in these proceedings is duly served upon it through the 


same representative. Such attempted shifting of representation cannot be 
permitted to prevent the court from reaching any and all parties to this 
controversy. ‘This particular defendant, which appears largely respon 
sible tor the continuation of the strike through the aid and. assistance 
given by it in the payment of strike benefits, should not be permitted, 
through the statement of counsel, unsupported by proof, to avoid the jur 
diction of the court, and be at liberty to continue its activities on behaif 
of this strike. [ consider it to be within the jurisdiction, and its motion 
to be dismissed is dented 


The next objection denies the right of complamants to unite in the 


prosecution of this action, and the faets pertinent to its consideration 
ire: that the former contracts between the employers and their eniployees 


were joint contracts executed by complainants and the defendant organi 
zations: that the contract in question is of the same joint) character; 
thar the vote to order the strike was taken at a jomt mectine of the 
[onier that the strike against all the complainants was called and went 
to effect at the same time, and has been directed and managed in the 

y and by the same parties, and the result has been common to 

ll the yards, —a complete cessation of business. ‘The rules of court are to 


be liberally construed (Renwick v. Hay, 106 Atl 547, and cases cited), 
and Rules Nos. 5, 23 and 24 seem clearly to sanction the joinder of com- 
plainants in prosecuting this action, in which there is a common question 
of law and facets arising out of the same transactions with the defendant 
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and in which they seek to prevent defendants by their joint conduct doing 
them severally an injury for their jomt refusal to comply with defend- 
ants’ demand for the execution by them of this joint contract. Their 
grievances and injuries arise out of the same joimt transactions, and are 
the results of the same joimt action and conduct of defendants; and no 
satisfactory reason has been shown why they should not be permitted 
to jointly ask for relief. 

lt is further insisted that an injunction cannot go against any of the 
defendant organizations because they are not shown to be corporations, 
and therefore cannot be sued in a court of eyed 

This contention is contrary to the result of a large number of cases 
in this court, including cases against Labor Unions that have been passed 
upon by the Court of [errors and Appeals; and if any change in this prac- 
tice is to be made, it seems proper to leave it to that court to make the 
change; but for the purposes of the present case, any preliminary injune 
tion that may be advised can be so framed that it will not only restrain 
the defendant organizations, but also the individual defendant- os ali 
others associated with them in committing the acts and conduct enjomed. 

Objection is particularly urged against the injunctive relief sought 
on that branch of the case relating to the execution of the contract con- 
taming the provisions for making the yards of complainants closed shops 
to all non-union men; the msistment being that af such contracts are 
egal, complamants need not perform them; and further, because com- 
plainants during the past four years have exceuted, without objection, 
contracts contaming simular provisions. 

Contracts of this character contaming beige a designed to union- 
ize an entire industry in a territory as large as Hudson County, do not 
appear to have come direetly before our courts for consideration, except 
as hereinafter mentioned. In other jurisdictions where they have been 
involved, they have uniformily been held to be egal as against public pol- 
wy. Conners v. Connolly, Connecticut, Court of Appeals, 86 Atl 604; 
Berry v. Donoran, Supreme Court of Massachusetts, 188 Mass. 353; 
Plant v. Woods, 176 Mass. 4g2; Folsom v. Lewis, 208 Mass. 336; Curran 
v. Galen, 152 N. Y. 33; Court of ts ~ Auburn Draying Co. v. War- 
dell, 178 App. Div. 270; Aff’'d 227 N. Y. 1. The legality of such contracts 
is pronounced upon the fundamental site iples of our theory of govern- 
ment, to which monopolies of any kind affecting in any way the utmost 
freedom of the individual to pursue his lawful trade or business are 
abhorrent. As was said in Folsom v. Lewis, supra, “The law condemn: 
all combinations, whether in respect of labor or of so-called capital, which 
seck to become monopolies and thus oppressive to the people.” Ans 
departure from these principles must necessarily result in the preteren- 
tial recovmition under the law of one class of citizens over all others: and 
the undisputed faets in this action disclose a purpose on the part of the 
defendants to obtain this class preference, by the terms of this contrac 
which they expect to secure from complaunants through the coercive of 
the strike. The authorities cited hold such contracts to be violate of pub- 
lic pohiey; and the past voluntary, or compulsory acquiescence of com- 
plainants respecting them does not alter their character, nor does the 
faci that, as in this contract, in addition to its unionizing features, there 
are provisions relating to such legitimate subjects of agreement, as wages, 
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hours of labor and other working conditions. The exception referred to 
in Which any of our courts has had a contract of this nature before it, 
was in the case of Brennan v. United Hatters, 73 L. 729, where Mr. Jus- 
tice Pitney, in delivering the opinion of the Court of Errors and Appeals, 
at p 738, said, “its lawfulness admits of question.” 

The remaining question to be considered relates to the restraint on 
peaceful picketing. It is insisted that the restraint imposed under the 
Rule and which is asked to be continued by preliminary injunction, en- 
joins peaceful picketing and persuasion, and that in this respect it is 
beyond the scope of the restraint imposed by Vice-Chancellor Bergen in 
Jonas vy. Glass Ass’n, 72 Eq. 653, and approved by the Court of [Errors 
and Appeals in 77 Iq. 219 in attirming the decree in the case. 

A careful consideration of the Vice-Chancellor’s opinion, and of the 
opinion of Chancellor Pitney in the Court above, and the dissenting 
opinions therein do not support this insistment. Vice-Chancellor Bergen 
quoted with approval from the opinion of Judge McPherson in A. T. & 
St. Fe Ry. Co. v. Gee, 139 Fed. Rep. 582, that, “There is and can be no 
such thing as peaceful picketing any more than there can be chaste vul- 
garity, or peaceful mobbing or Jawful lynching”; and Tater in his opinion 


the Vice-Chancellor held that such picketing “in its mildest form is a 


nuisance aid to compel a manufacturer to have the natural flow of labor 
to his employment sifted by a self ‘constituted committee whose very pres- 
ence upon the highw 7 for such purpose ts deterrent, is just as destructive 
to his property, and is a boycott which sige vents the sale of his product.” 
This language was aa wor criticised nor modified in any of the opinions 
in the court above. Chancellor Pitney in delivering the prevailing opin- 


ion summarized the ten features of the strike to which the restraint 
advised by Vice-Chancellor Bergen applied, and his comment on No. 3 
was: “With respect to other persons not as yet employed, but willing to 

ake employment under the complainant, the defendants are restrained 
from interfering to prevent this coercion or personal molestation and 
annoyance, but are not restrained from using mere persuasion in such a 
case.” ‘The minority members of the Court reached a different con- 
clusion on the nature and extent of the restraint. Mr. Justice Garrison’s 
dissenting opinion in the case at p. 232 was as follows: “In so far as the 
decree appealed from directs that the defendants be enjoined from the 
peaceful persuasion of persons who are not under any contract to serve 
complainant I think the court below was in error and that to that extent 
the decree should be reversed. | am requested by Justice Swayze and 
Judge Bogart to state they concur in the foregoing view.” 

In the absence of a positive declaration to the contrary in themajority 
opinion these dissenting opinions are indicative of the extent to which the 
injunction in that case extended; and taken in connection with the views 
expressed by the — Chancellor, they are authority for the conclusion 
that in the Jonas case peaceful picketing engaged in for the purpose of 
persuasion, re arhaties s of whether the persuasion was addressed to present 
Or pros] pective employce s of compl: unt, was enjoined. 

The restraint imposed under the rule will be continued (except in the 
case of Engler, Gardner & Meeks and Conlon) against the defendants, 
and their representatives and those associated with them in the promotion 
and management of the strike, and it will be extended to enjoin the 
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/ 
rg acts and conduct specified in subdivisions A and B of the prayer of the 
t, + bill. 
- The application for a reference to a Special Master to take testimony 
>, in aid of complainants’ bill, even if it is the novelty in our practice defend- 
ants’ claim, can await consideration until the answers defining the issues 
a between the parties have been filed. 
ad The terms of the order can be settled on two days’ notice. 
\- Bee See eee 
- SNOVER v. WILLEVER. 
n (Warren Co, Circuit Court, March, 1920). 
Ss Alicnation of Affection—Defective Complaint—Amendment. 
e _ Case of Surah fe. Snover against Hattie Willever. Action at law for 
i alienation of affection, On motion to dismiss complaint. 
bie Miss [edith Wilson Rosecrans for the motion. 
. Mr. John IH. Dahlka contra. 
10 SILZER, J.: The complaint sets out a completed offense as of 
|. December 13, 1880, at which time no action would lie therefore; none 
n existed until the passage of the Act of 1906. 
“4 The complaint does not set out an alienation after 1go6, and therefore 
iT the motion to strike out must prevail. 
3- To set out a complete offense in 1880, and then state that defendant 
- “did continue to alienate in maner aforesaid, ete.,” is not sufficient. 
” Defendant will be allowed costs, and plaintiff may have ten days in 
1s which to amend his complaint if he desires to do so. 
7 . 
it That two or more sentences of a convict to the same place of con- 
3 finement run concurrently, im the absence of specific provisions in the 
10 judgment to the contrary, is held in Zerbst v. Lyman 255 led. 609, anno- 
d tated in 5 A.L.R. 377. 
id 
a An action for malicious prosecution is held in the Idaho case of 
1- Barton v. Woodward, 182 Pac. g16, annotated in 5 A.L.R. 1ogo, to lie 
% against one who institutes a lunacy proceeding against another, malicious- 
1e ly and without probable cause. 
Ie 
2 Operating upon the highway a motor car loaded in such manner 
at that a horse drawing a buggy on the highway becomes frightened at it 
id is held not actionable negligence in the South Dakota case of Pease v. 
Cochran, 173 N. W. 158, annotated in 5 A.L.R. 936. 
Ly 
1c One who has provided an automobile for use in his family is held 
- not liable for injuries caused by it to a stranger, when it is being driven 
vn by a member of the family who is using it for a purpose of his own, 
yf in Arkin v. Page, 287 Hl geo, 123 N. Ee. 30, which is accompanied in 
nt 5 ALAR. 216, by a note. 
ie That a bank cannot charge back to the account of its depositor a 
s, torged check upon itself which it has credited to such account, is held in 
on the North Carolina case of Woodward v. Savings & T. Co. 100 S. 1. 304, 
he annotated in 5 A.L.R. 1561. 
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death, that he went out from his 
office in New York City two days 
before he died, the pictureol health. 
Beme suddenly troubled with eras 
el stones an operation was made, 


and, while those mers to dim 
were rejoice over the suceess ot 
the Operavion, he breathed his la 


li | Wh. JO, [G20 
\S previously stated, the Cap 
tain was born at Caldwell, No J. 
Nov. 26, IS75, and was the son of 
the elder Captain Addison Itly, 
who still practices law at Ruther 
ford, and emily d. tely Ile was 
the oldest of cleven (uot ten) chal 
dren, cight boys and three girls, 
nine of whom are stil livine. tle 
first attended the Kuthertord pub 
lic school Chavine gone to Ruther 
ford with his parents when four 
years of ave); then eraduated at 
the New Jer Cy usime College, 
and, in t&G4, trom the Jersey City 
High = School; ubsequently, in 
iSo7, graduating trom Columbia 
hiversily, and, mm igoo, feom the 
Law Department of Michigan Uni 
versity. While in Columbin he was 
editor and manager of the “Bergen 
County Plerald.? of Ilackensack, 
and continued to manage its busi 
ness until 1903. It was the leading 
Demoerati journal om Bergen 
county. While stil attending the 
Law School he pu ed the New 
lersey) lawyers’ examination and 
was admitted as attorney, and was 
commended by lis examiners tor 
ano almost perfect examination pa 
per 
lnamediately on hy lsston to 
he Bar he entered the fice’ Oo his 
ther at Ruthertord. li igo3 he 
admutted as a counsellor. Since 
hdmission he had continued an 
tive practitioner mall the Court 
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Court. In igre he erected the 
Union Thal! building at Rutherford, 
where he dias lind tus offiee after 
ward, 

The Dover Gi Company was 
upermtended by hink during .1its 
Coll truction, and thereattes large 
ly managed and operated by him 


until gis, when it passed to the 


control of other iterest Ile oor 
vanized the South Bergen Wenio 
erntic Club, which was and is of 
much miluence am all th outihern 
towns of bergen county. 

Captiun nly was a Spanish War 
Yeteran. 11h Wis color benrer, 
cnet bueler and secretary to Gien- 


eral Vathony burt 1 cotananied of 


the first brieade of General Lee's 
Corp Ile served throueh the 
War acquitting himselt with honor, 
Ife entered the World Warin Juty, 
IGS. by reason of previous army 
crvice hie Wals Vaseads Ie ty lhe Well 
ant im the Sievedore ¢ orp uate 
ny © Obes ot that vear he was C1 
ed with pneumonia, trom which he 
later recovered, \iter his reco, 


ery he wats promoted tor thr ludee 
\dvoeate’s Department, with the 
rank of Captam and ordered to the 
Port of leombarkation at lloboken, 
and was there cneaved im the con- 
sant oand difficult litigation in 
which the Government was involv- 
ed against profiteers, with his office 
at 45 Broadway, until he lett to 
undergo the operation which re- 
sulted im his death two davs later. 

lle had served 1) the New ir rsecy 
National Guard for many vears, 
first in Company -.. Second Regt 


ment: then in Company My, Fitth 


Reompent, as baentenant Ile was 
il member iy} AG cf S] rin ot 
Newark, Boilme Spring Lodge | 
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the Spanish War Veterans and the 
American |egion. 

His wife was Miss Clara A. 
Lord (daughter of Isaac S. and 
Catherine Outwater lord), whom 
he married Sept. 25, 1goo. She, 
with two sons, Nathaniel, sixteen, 
and Addison, fourteen, and = a 
daughter, Catherine, eleven, sur- 
vives him. 

“Captain [tly,” says a corre- 
spondent, “was av attractive man, 
a forcetul speaker, agreeable, gen- 
ial and gentle, happy and kind with 
the young without any of the com- 
mon vices.” 

His funeral, which took place at 
the Rutherford Presbyterian Chureh 
on bebruary 2, 1920 was largely 
attended. He was buried at Eill- 
side Cemetery. light officers of 
the Judge Advocate’s Department 
acted as honorary pallbearers, and 
a full Company of United States 
Reoulars escorted the funeral cort 
ege. The flags of the town were 
exhibited at half-mast when his 
death was announced by order of 
Mayor Sheaf and so remained un- 
til after the funeral. 

Captain [ly through both his 
father and mother had a distin 
guished Revolutionary and Colon- 
ial ancestry. More than twenty- 
five related) Elys, Baldwins and 
Harrisons were present at the 
Sieve of Boston, and the Battles 
of Lexineton, Concord and Bunker 
Hill. Uzal Ball, a cousin of George 
Washington, who lived at the old 
all house at Jefferson Village, 
now Maplewood, N. J., at) which 
Washington often visited, was his 
mother’s ygreat-grandfather. Cap- 
thin levi Ely, killed at the head of 
his Company of Western Massa 
chusetts and Vermont soldiers in 
the Mohaw! Valley near Utica, 


was also his father’s great-grand- 
father. Thomas Harrison, who 
was one of Cromwell’s Judges and 
who signed the death warrant of 
Charles the Flirst, and Nathaniel 
ely, who came to America in 1636, 
and was one of the first settlers 
of Springticld, Massachusetts, were 
his first American ancestors. 


JOEL BARNERT. 

Mr. Joel Barnert, a well-known 
lawyer of Paterson, died March 31, 
following a lone illness. 

Mr. Barnert was born in Pater 
son, Nov. 24, IS7Y, being the son of 
Boaz Barnert, and a nephew of 
former Mayor Nathan Larnert, 
who is well-known as one of Pater- 
on’s most highly regarded citizens 
and philanthropists. Tle graduated 
from the Paterson Tigh School 
and, in 1goo, from the New York 
University Law School, becoming 
a member of the New Jersey Bar 
at the November Term, tgo2, and 
a counselor three years later. He 
established law offices in) Paterson 
and enjoyed an extended practice 
lor four years he was one of the 
editors of the West Publishing 
Company, of St. Paul, Minn. He 
was amember of the Masonic Club 
and also of the Passaic County 
yar Association. Thoroughly re- 
putable and of good habits his 1 
a distinet loss to his city and pro 
fession. 

Surviving Mr. Barnert, who was 
unmarried, are: His father, three 
sisters, Mrs. Adolph levi and the 
Misses Rachel and Fannie Barn- 
ert, and two brothers, Meyer Barn- 
ert, of St. Paul, Minn., and Dr. 
(Cyril Barnert, of New York City. 
The interment was at Cypress Hill, 
Long Island. 
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